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Yactb 1 cT. 450.1 YK P® npenycmarpmBaeT 00693aTtenbHOe NPUCYTCTBUE «00ecnevyrBatoLL,ero
HENPUKOCHOBEHHOCTb NMPEeAMETOB 1 CBEAEHUIN, COCTABNSAIOLLMX aBOKATCKYIO TalHY, 4jieHa COBETA a4BOKATCKOW
nanatbl cydbekTa Poccuiickon depepauyn, Ha TEPPUTOPUM KOTOPOTO NMPOU3BOAATCH YKa3aHHbIE CNeaCTBEHHbIE
NENCTBUS, UM MHOIO NpeacTaBuUTenst, ynosIHOMOYEHHOro nNpe3naeHToOM 3TOW aaBoOKaTCKOM nanatbl» Mpw
NPOM3BOACTBE 00bICKA, OCMOTPA M BbIEMKM B OTHOLLEHUW aaBoKaTta (B TOM YMCNE B XUNbIX N CITY>XEOHbIX
MOMELLUEHUNAX, NCMNOJIb3YEMbIX MM OJ151 OCYLLLECTBNEHUS a[iBOKATCKON OEATENIbHOCTH).

MpaBoBas npupoaa ctaryca He3aBUCMMOro Habnaarensa oT agBokKaTCKOro coodLwecTsa Npy NPon3BoaACTBE
MONCKOBbIX CNEACTBEHHbIX OENCTBMIA B OTHOLLEHMM aaBOKaTa OCHOBbLIBAETCH Ha NMNo3mnumsax EBponenckoro cyaa rno
npaBam yenoseka. B camom obuwem Buae ECIMY tpebyeT, 4Tobbl Npy Npon3BOACTBE 0ObICKA CYLLECTBOBA
«dPDEKTUBHbIN N BCECTOPOHHUM KOHTPOJIb 3a COBI0AEHNEM PaMOK MPOU3BOANMbIX 00bICKOB» ([TocTaHOBNEHME
ECINY o1 9 nekabpsa 2004 r. no geny «BaH Poccem npotuB Benbrumn» (Van Rossem v. Belgium), xxano6a N2
41872/98). NMprmeHnTeNbHO K 00bICKY B aaBOKaTCKux nomeuteHnsx ECIMY ykasbiBan, 4TO OH «O40JIKEH ObITb
npeaMeTomM 0CoBEeHHO TwaTtenbHOro kKoHTpons» (MocrtaHosneHne ECIMY ot 13 HOs6psa 2003 1. o aeny «3Anaxun u
apyrune npotue Typuun» (Elci and Others v. Turkey), xano6a N2 23145/93 n N2 25091/94). Npun aTOoM 0693aTefIbHbIM
crnocobom npoBeaeHns odbicka B aABOKATCKOM KOHTOPE A0/IKHO ObITb «MPUCYTCTBME HE3ABUCUMOIO
Habnogarens, obecneymBaloLLEro HENPUKOCHOBEHHOCTb NPEAMETOB, OTHOCALLMXCA K NPOMECCUNOHANBbHON TaHe»
(MoctanoBneHmne ECIMY ot 9 anpena 2009 r. no neny «KonecHmnyeHko npoTtne Poccuickon depepaymm»
(Kolesnichenko v. Russia), »xanoba N2 19856/04). B atom xe noctaHoBneHun ECIY yka3an, 4To BO Bpems obbicka y
aaBoKaTa AO0J/IKHbI UMETb MECTO «rapaHTUM NPOTMB BMeLLaTeIbCTBa B NPO(eCCMOHalbHbIE CEKPETHI, HAaNpuMep,
Takue Kak 3anpeT N3bAaTua JOKYMEHTOB, 3aLUULLEHHbIX 34BOKATCKOMN TaMHON, NN HaA30p 3a 0ObICKOM CO CTOPOHbI
He3aBMCMMOro Habngarensd, cnocobHOro onpeaennTb, HE3aBUCUMO OT CNeACTBEHHOW Opuragbl, Kakme
NOKYMEHTbI OXBaTbIBAIOTCSH IOpUaANYeCcKon npodpeccroHanbHom npmsunerven. <...> Kpome Toro, 4to KacaeTcs
3NEeKTPOHHbIX JaHHbIX, COAEPXKABLUNXCHA B KOMMbIOTEPAX 3aa9BUTENS, U3bATLIX CegoBaTenem BO Bpemsi 00bICKa,
No-BUAMMOMY, HE MPUMEHSNACh NpoLeaypa otcemBaHus» (cMm. Takxe: NoctaHosneHue ECIY ot 27 ceHTabpa 2005
r. no geny «CannuHeH n gpyrmue npotnes GuHnaHamm» (Sallinen and Others v. Finland), xxano6a N2 50882/99 n
PewweHune EBponenckoro cyaa no geny «Tamocuec npotme CoeamnHeHHoro Koponesctea» (Tamosius v. United
Kingdom), xxano6a N2 62002/00; NMoctaHosnenue ECIMY ot 22 maa 2008 r. no geny «MNnna CtedpaHoB NnpoTnB
Bonrapumn» (lliya Stefanov v. Bulgaria)).

KoHcTtuTtyumnoHHsin Cya, Poccuickon depepaunn B NoctanosneHunm ot 17 gekadbpa 2015 r. N2 33-I1 «[1o geny o
NPOBEPKE KOHCTUTYLIMOHHOCTU NYHKTA 7 4aCTM BTOPOMN cTaTbn 29, YaCcTn 4eTBEPTON cTaTbn 165 1 yacTmn nepBom
cTtatby 182 YronoBHo-npoueccyanbHOro kogekca Poccuiickon degepauuyn B CBA3U C Xanodown rpaxaaH A.B.
Bangana, M.C. [3100bl 1 Apyrux» OTMETUI, YTO «MCCNEA0BAHMIO OPraHaMun, OCYLLECTBASIIOLLMMM YIOIOBHOE
npecnegoBaHne, N NPUHYANTENBHOMY N3BATUIO B XO4€ 00bICKa HE NoAJIexXar Takme martepuasbl aaBOKaTCKOro
NnPOM3BOACTBA B OTHOLLEHUW OOBEPUTENS aaBOoKaTa, KOTOPbIE COAEPXAaT CBEAEHUS, HE BbIXOAALLME 3a PaMKU



okazaHusa cobCcTBEHHO NPOdECCMOHANTbHOW IDPUANYECKOM MOMOLLM Kak Mo YrofoBHOMY Aeny, B KOTOPOM aABoKaT
ABNAETCH 3aLMTHUKOM, TakK 1 N0 KakMM-mbo Apyrum genam, HaxogswmmMmca B NPON3BOACTBE aaBokara, T.e.
Marepuanbl, He CBA3aHHble HENOCPEACTBEHHO C HAPYLLUEHUSMN CO CTOPOHbI KaK afBoKaTta, Tak 1 ero JoBepuTens,
COBEpPLLUEHHbIMM B X01€ NPOV3BOACTBA NO AAHHOMY AeNy, KOTOPbIE UMEIOT YroJIOBHO-NPOTMBOMPAaBHbIN XapakTep,
Moo ¢ APYrmMm NPeCTYrNIeHUIMU, COBEPLLUEHHbIMU TPETBUMU TNLLAMU, TMOO COCTOAT B XPaHEHUU OPYONIA
npecTynaeHns Ui NnpeaMeToB, KOTopble 3anpeLLeHbl K 00paLLeHnio nnrm o60poT KOTOPbLIX OrpPaHNYeH Ha
OCHOBaHWM 3aKOHa».

N3n0XeHHbIe BbilLe NpaBoBbIe MO3ULLMM NO3BOJIAIOT ONpenennTbL NPaBoOBOW CTATyC NPeacTaBUTENd aABOKATCKOMN
nanarbl NPy NPOM3BOACTBE CNEeACTBEHHbIX AENCTBUI (0ObICKA, BIEMKM, OCMOTPA) B OTHOLLEHUM aaBoKaTta 1
KOHKPEeTU3NpOoBaThb ero nosiHomouus. lNpencrasmntens agBoKaTCKOW nanaTbl B X04€ NPOU3BOLACTBA CNEACTBEHHbIX
nencteun (0bbicka, BbIEMKW, OCMOTPA) B OTHOLLEHUW aABOKaTa BNpaBe:

(1) 3HAaKOMUTBLCS C MOCTAHOBNEHMEM CyAa O NPOBEAEHNN B XUIbIX U CY>KEOHbIX MOMELLEHUSAX, UCMNONb3YEeMbIX
a[4BOKaTOM AJ151 OCYLLUECTBEHNS a4BOKATCKON AEATENBHOCTM, 0ObICKa, OCMOTPA 1 BbIEMKW, a TakKXXe CHUMATb C
HEro KON CBOMMMU TEXHNYECKMMM CPEeacTBaMu U BbINUCbIBaTb HEOOXOAMMBbIE CBeAEHUA. HenpegocTaBneHmne
STOr0 NOIHOMOYUA NMLLIAET BO3MOXHOCTb NPeaAcTaBUTENS adBOKATCKOW nanatbl ONpeaennTb KOHKPETHbIN 0ObekT
obObICKa (BblIEMKM, OCMOTPA) U JaHHbIe, CAyXallme OCHOBAHMEM A1 ero NpoBeaeHus, C TeM, 4TOObI OObICK He
MPYBOANI K NOJTYYEHUIO MHPOPMaLMM O TEX OOBEPUTENSX, KOTOPbIE HE UMEIOT HEMOCPEACTBEHHOIO OTHOLLEHUS K
yrosioBHOMY aeny. be3 03HakoMieHnsi C COOTBETCTBYIOLLMM NOCTAHOBIEHVEM Cyaa NpeacTaBuUTeNlb aaBOKaTCKOW
nanarbl HE CMOXET peanm3oBaTb OCHOBHYIO QYHKLIMIO y4acTms B CeACTBEHHOM AENCTBUM — 06ecnednTb
HEMPUKOCHOBEHHOCTb CBEAEHNN, OTHOCSALLMXCHA K NPOPECCUOHAIIbHON TalHE N He YKa3aHHbIX B Pe30JII0TUBHOW
4aCTuM NMOCTAHOBJIEHUS Cyaa B KAQ4eCTBE UCKOMbIX MPeaMeToB, JOKYMEHTOB;

(2) NpUHOCKUTb CBOWM BO3PaXXeHUd Ha AENCTBUS cneaoBartend Kak B Xo4e NPOuU3BOACTBA CNEACTBEHHbIX AENCTBUN
(oBbiCKa, BbIEMKM, OCMOTPA), Tak 1 NO ero OKOH4YaH1M B NPOTOKOe cneactBeHHblx aenctemi. YINK PO ponyckaeTt
NPUMEHEHMEe HOPM Mo aHanormm 3akoHa. Yactb 3 cT. 243 YINK Pd no3songeT nodomy y4acTHUKY cyaebHoro
pa3bupaTtenbCcTBa NPUHOCUTbL CBOU BO3PaXEHUA NPOTUB AENCTBUN NpeacenaTenbCTByowero. HeT HMkakmx
OCHOBaHW OJ1s INLLEHNS NpaBa y4aCTHUKOB C/IeACTBEHHOIO AENCTBUSA, B TOM YMUCHE NPeacTaBuTensa aaBoKaTCKomn
nanatbl, BO3paxkaTb MPOTMB AENCTBMI CneagoBaTensa Ha cTaamm npegpapuTenbHOro paccnegosaHnsa. OcobeHHOo B
cuTyauuu, korga 4od6poCOBECTHO AENCTBYIOLLMI aaBoKaT A0OPOBOJILHO Bblaa MPSIMO YKa3aHHbIE U
KOHKPETM3UPOBAHHbIE B PELLEHNN Cyda OOBLEKTbI, COAEPXKAHME KOTOPbIX HE COCTABASIET aABOKATCKYIO TalHy, 4TO
NCKNtoHaeT HeoBX0ANMMOCTb UX MOMCKA, B TOM YNC/IE B MaTepmanax aaBokarckoro npou3BoACcTBa, a y cnegoBarens
— 0OBEKTUBHO OTNasi OCHOBAHUA NONCKA YKa3aHHbIX B CyaeOHOM pelleHnm o6bekToB. OgHako, HECMOTPS Ha 3TO,
cnenoBartesib MPUHAN PEeLEeHne 0 NPOAOIHKEHNN NPON3BOACTBA 00ObICKA (BbIEMKN);

(3) obLaTbca ¢ aaBOKaTOM, B XXUIOM UIN CIY>XEOHOM NOMELLEHUN KOTOPOro NPOM3BOANTCA 0ObICK, BbieMKa,
OCMOTP B LENAX onpeaeneHns 3alyilaemMbix aaBoOKaTCKOW TaMHOM NPeaMeTOB 1 AOKYMEHTOB 1N HEAONYLLEHUS UX
pas3rnawleHud. NpaBo cnegoBarens 3anpeTuTb 1uam, NPUCyYTCTBYIOLWMM B MECTE, Ae NpOon3BOANTCS 00ObICK,
obLaTbCa Apyr ¢ APYromM UM UHbIMWU ML AMN 00 OKOHYaHUA oobicka (4. 8 cT. 182 YIK P®) He moxeT
PacnpOCTPaHATLCA HA NpeacTaBUTeNs aaBOKATCKOM NanaTbl U agBokaTa, NOCKOJIbKY OrPaHMYUT MPOLECCYalbHbIE
BO3MOXHOCTU peanm3oBatb QYHKLIMIO y4acTuUsa B CNeaCTBEHHOM AENCTBUM — 06ecnedynTb HENPUKOCHOBEHHOCTb
CBEOEHWNIN, COCTABNSAOLLMX aABOKATCKYIO TANHY;

(4) 3HaKOMUTbLCA C NpeaMeTamMn, OKYMEHTaMM U CBEAEHUSAMMN, KOTOPbIE MOryT COAEPXKaTbk afBOKATCKYO TanHy, 40
TOro Kak cfiegoBareflb 03HAKOMUTCS C HAMU, C LENbI0 OTCEMBAHMS ABHO HE OTHOCUMbIX K NpeaMeTy oObicka
(BbIEMKIK, OCMOTPY) 1 0becneyeHnsa KOHPUAEHUNANIbHOCTM CBEAEHNI, COCTABNAAIOLLMX 3ABOKATCKYIO TalHy, a
Tak>Xe BblCKa3blBaTb MO3ULMIO MO BONPOCY O BO3MOXHOCTU MU HEBO3MOXHOCTU UX U3BATUS. ITO XKE KAaCaeTCs U
N3bATUSA CBEAEHUN, HAXOOALMXCS Ha 3NEeKTPOHHbIX HocuTensax. Kak ykasan KoHcTutyumnoHHbin Cya Poccuinckom
®epnepauyn B lNoctaHoBneHmn ot 17 aekadbps 2015 r. «kKOHKpeTM3aums cyaom npegmeTta 00biCka (OTbICKMBAEMOIO



obbekTa) npeponpenensaeT HegonyCTUMOCTb U3bATUA cegoBaTenemM aaBoKaTCKMUX NPON3BOACTB B LLESTIOM,
NMPUMEHEHUSA BUOEO-, POTO- U MHOMN PUKCaALUM AaHHBIX NPOCMaTPMBaEMbIX MaTepuanoB aaBOKaATCKUX
NPOM3BOACTB, a TakXXe HeA0NYyCTUMOCTb N3y4eHus (a TeMm Bonee ornalleHns) Coaep>XMMoro AOKYMEHTOB,
MMEIOLLMX PEKBU3NTbI CO3OaHUA aaBOKaToM 1 (Mnn) agBokaTtCkumMm 06pa3oBaHNEM M HE BKJTIOYEHHbIX CYA0M,
CaHKLUMOHMPOBABLLNM ODbICK, B YNC/I0 OOBEKTOB JAHHOIO CneacTBeHHOro aencrteua». Nockonbky KC P® npamo
yKa3aJi Ha HegonyCTUMOCTb U3YYEHUS crieaoBaTeneM CoaePXMMOro 4OKYMEHTA, HE ABNSIOLLErocs NpeaMeToM
obbiCcka (BbleMKU, OCMOTpa), a PyHKUUA NpeacTaBUTeENs aABOKaTCKOM nanartbl 3akaoyaeTca B obecneyeHnm
HEMNPUKOCHOBEHHOCTU NMPEeaMETOB U JOKYMEHTOB, COCTaB/IAIOLLMX aBOKATCKYIO TanHYy, KOTOPYIO HEBO3MOXHO
peann3oBaTb 6€3 N3y4eHns OOKYMEHTa, TO NMPeacTaBUTeNb aaBOKATCKOM Nnanartbl AO/MKEeH 061agaTh MPaBoM
NPUOPUTETHOINO O3HAKOMJIEHUA C AOKYMEHTOM A1 ONpeaeneHns — aBAgeTcs OH NnpeaMeToM 00biCKa (BbIEMKW,
OCMOTpa) nnm HeT. B cBOIO o4epeab NpeactaBuUTENb aaBOKATCKOM nanarbl 00s93aH onpeaenmtb OTHOCUMOCTb
N3Y4EHHOro JOKYMEHTa K npeagmMeTy obbicka (BbIEMKM, OCMOTPAa) 1 COOOLLNTL O CBOEM PELLUEeHUN CNeaoBaTento;

(9) 3HAKOMUTBLCSA C MPOTOKOJIOM C/IeACTBEHHOIO AENCTBUA U NMPUHOCUTL HAa HEIrO CBOM 3amMedaHus. [MocKonbKy
npeacTaBuUTENb aABOKATCKOW Nanarbl 0693aH NPUCYTCTBOBATbL NPU NPON3BOACTBE CNEeACTBEHHbIX AEVNCTBUN B
OTHOLLUEHNM aiBOKATa, TO OH KaK Y4aCTHUK CNeACTBEHHOrO AENCTBUS, AOIKEH ObITb BHECEH B MPOTOKON U,
COOTBETCTBEHHO, A0/MKEH 0061a4aTb NPABOM Ha O3HAKOMJIEHME C MPOTOKOSIOM CNeACTBEHHbIX AENCTBUN,
MPUHOCUTb HA HErO CBOU 3aMeYaHusd Kak B HaCTW HECOOTBETCTBMSA CBEAEHUI peasibHO Npon3oLlleanm CoobITUAM,
TakK 1 B 4acTun pukcauumn OencTBmnin cnenoBartesid, KOTOpble HAPYLUMAY aaBOKATCKYIO TanHy, ABNSIMCb HE3aKOHHbLIMU
NT.N.;

(6) obxxanoBaTb AencTeua (6e3oencTBme) n peleHns cnegoBatens, KOToOpble OrpaHnyaunm nnu caenann
HEBO3MOXXHbIM peann3aumio NpeacTaBUTENEM aaBOKATCKOW nanaTtbl CBOMX QYHKLIMI MO 0B6ecnevyeHnto
HEMPUKOCHOBEHHOCTM NMPEOMETOB U JOKYMEHTOB, COCTaBNAIOLWMX a4BOKATCKYIO TalHy, a TakXXe B Cny4vasix, koraa B
HapyLleHmne 3akoHogaTtenbHoro 3anpeTa (4. 2 cT. 450.1 YINK P®) cnepoBartens oonyctun Buageo-, oTo- U NHYIO
duKcaumio matepuanoB aBOKATCKMX MPOU3BOACTB B TOM NX YAaCTU, KOTOpasi COCTAaBNSET aiBOKATCKYIO TaNHY.



